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to make his brother beneficiary he mailed a proper application of change to 
the order at his former domicil, which was not received until after his death. 
The brother of S. seeks to enforce his rights as beneficiary upon the ground 
that a court of equity will decree that as done which ought to be done, and 
that S. having in his lifetime done all that he could to effect the change it 
will be considered as having been made. Held, (i) that the insured might 
change his beneficiary upon compliance with the by-laws ; (2) that the deceased 
constituted the mail his agent and that he assumed the risk for failure to 
deliver ; (3) that the rights of the wife as beneficiary vested immediately upon 
the husband's death, and that they could not be divested after his death. 
Knights of the Maccabees of the World v. Sackett et al. (1906), — Mont. — , 
86 Pac. Rep. 423. 

Plaintiff in this case relied upon the case of Royal Conclave v. Cappella, 41 
Fed. 1, where it was held that if the deceased had in his lifetime done all in 
his power to effect a change that a court of equity would decree that as 
done which ought to be done, and treat the facts as though the new certificate 
had been issued. That case may de distinguished from the one under discus- 
sion by reason of the by-laws in the latter case, which provide that the ben- 
eficiary can only be changed upon a delivery to the association of the old 
certificate. That the beneficiary may be changed and that the first beneficiary 
does not acquire rights which cannot be divested, see Fink v. Fink, 171 N. Y. 
616 ; Royal Conclave v. Cappella, 41 Fed. 1 ; Jory v. Supreme Council, 105 
Cal. 20. Deceased had elected the mail as his agent, and so is responsible for 
the delay. Peabody v. Satterlee, 166 N. Y. 174; McCarkle v. Benevolent Asso., 
71 Tex. 149. Wife's rights as beneficiary were not divested until the applica- 
tion had been received, because the by-laws provided for its receipt. Fink v. 
Pink, 171 N. Y. 616; Jory v. Supreme Council, 105 Cal. 20. 

Landlord and Tenant — Condition and Use of Premises— Landlord's 
Liability for Injuries. — Where the child of a tenant occupying a flat in an 
apartment house fell through a sky-light and was killed by reason of the dan- 
gerous condition of a water closet, and where the existence of a contract 
express or implied between the landlord and tenant as to whether the water 
closet was for the common use of the tenants or for the exclusive use of one 
of the tenants was a question for the jury, Held, that the landlord was not 
liable, though the closet was used by other tenants than the one entitled there- 
to with the landlord's knowledge, acquiescence or approval. Hess v. Hink- 
son's Adm'r. (1906), — Ky. — , 96 S. W. Rep. 436. 

The jury found for the plaintiff. The reversal is based upon the failure of 
the trial court to instruct the jury that whether or not the water closet was 
for the common use of the tenants must depend upon a contract express or 
implied. It is conceded that such a contract may arise by implication. Under 
the instructions the jury had the right to, and presumably did, pass upon the 
question in arriving at their verdict. But aside from the contractual relation 
an additional burden is placed upon a landlord when he suffers dangerous 
things to remain on his premises, attractive to children, where they are accus- 
tomed to come. Thompson on Negligence, p. 304; Powers v. Harlow, 53 
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Mich. 507 ; R- R- Co. v. Stout, 17 Wall. 657. That this case is within the rule 
is admitted. Technically the court is right when it says the jury should have 
been instructed that the necessary relation between the parties must be estab- 
lish by a contract express or implied, but it may be questioned whether under 
the circumstances of this case the omission so to instruct justified a reversal. 



Master and Servant — Injuries to Servant — Fellow Servants — Fore- 
man and Workman. — Plaintiff was one of a gang of workmen engaged in 
loading cars from a platform about the same height as the car door and 
built along the side of the track. Between the platform and the floor of the 
car was a space of about twelve inches. Iron plates were furnished to lay 
across this space when needful in loading the car. A car had been shifted 
and the plate, at the direction of the foreman, had not been replaced. The 
foreman then ordered the plaintiff to take his place in front of a cask and 
steady it as it was rolled into the car. This necessitated plaintiff's walking 
backwards, and not knowing the plate had not been replaced as usual he 
stepped through the space and was injured. Held, defendant was not liable. 
The foreman was a fellow servant of the plaintiff, and as respects the act in 
question was not occupying the position of vice principal. Baltimore & O. R. 
Co. v. Brown (1906), — C. C. A. 3rd Circ. — , 146 Fed. Rep. 24. 

Many jurisdictions adhere to the "superior servant" rule. Little Miami Ry. 
Co. v. Stevens, 20 Ohio 415 ; Smith v. Wabash &c. R. Co., 92 Mo. 59 ; Chicago 
etc. Co. v. McLallan, 84 111. 109; others to the "different department" rule. 
Toledo Ry. Co. v. O'Connor, 77 111. 391 ; Nashville Ry. Co. v. Carroll, 6 Heisk 
347 ; Kentucky etc. Co. v. Ackley, 87 Ky. 278. But by the weight of authority 
all servants are fellow servants who are under one master in the same com- 
mon employment unless the "negligent servant is employed in a department 
so far removed from that of the injured servant that the former's negligence 
could not have been regarded as one of the ordinary risks of the employment." 
Am. & Eng. Ency., Vol. 12, p. 975; Baltimore v. Baugh, 149 U. S. 368; Reed 
v. Stockmeyer, 74 Fed. 186; Alaska v. Whelan, 168 U. S. 86; Ell v. N. Pac. 
Ry. Co., 1 N. Dak. 336. It is often difficult to determine whether a particular 
act of negligence pertains to an absolute and personal duty of the master, "It 
is the duty of the master to use reasonable care to furnish a safe place of 
employment, and to keep it in a suitable condition." Reed v. Stockmeyer, supra. 
Vet, when an employer has furnished a safe place and tools, and injury results 
to a servant from their negligent use by a fellow servant the employer will not 
be held responsible. In Anthony v. Leeret, 105 N. Y. 591, plaintiff fell through 
a trap door which was suddenly opened from below. The door was properly 
constructed and located, but the servant in charge opened it thus in a negligent 
and careless manner. The master was not held liable. Alaska Mining Co. v. 
Whelan, 168 U. S. 86; N. Pac. Ry. Co. v. Dixon, 194 U. S. 346; Maher v. 
Thropp, 59 N. J. L. 186; Denver v. Sipes, 23 Col. 226. In the principal case the 
place of employment would have been reasonably safe without the plates. 
They were furnished to facilitate the loading of the cars. The plaintiff sup- 
posed the plate was in place because it usually had been used under similar 



